The Survey of New York Practice Table of Contents by St. John\u27s Law Review
St. John's Law Review 
Volume 56 
Number 3 Volume 56, Spring 1982, Number 3 Article 7 
July 2012 
The Survey of New York Practice Table of Contents 
St. John's Law Review 
Follow this and additional works at: https://scholarship.law.stjohns.edu/lawreview 
Recommended Citation 
St. John's Law Review (1982) "The Survey of New York Practice Table of Contents," St. John's Law Review: 
Vol. 56 : No. 3 , Article 7. 
Available at: https://scholarship.law.stjohns.edu/lawreview/vol56/iss3/7 
This Recent Development in New York Law is brought to you for free and open access by the Journals at St. John's 
Law Scholarship Repository. It has been accepted for inclusion in St. John's Law Review by an authorized editor of 
St. John's Law Scholarship Repository. For more information, please contact selbyc@stjohns.edu. 
THE SURVEY OF NEW YORK PRACTICE
TABLE OF CONTENTS
CIVIL PRACTICE LAW AND RULES
Article 41-Trial by a Jury
CPLR 4111: Retrial necessary in cases involving multi-
ple theories of liability when general verdict is used and
one or more theories are unsupported by evidence .... 576
DOMESTIC RELATIONS LAW
Visitation of adopted child by natural grandparents
properly may be sought under DRL § 72 ............ 581
ESTATES, POWERS AND TRUSTS LAW
EPTL § 3-4.3: Separation agreement containing general
release of rights held insufficient to revoke specific will
bequests to spouse ................................. 589
INSURANCE LAW
Ins. Law § 673(2): No-fault insurer's action for recovery
of first-party benefits deemed an independent action
which accrues 2 years after injury if insured has failed
to bring suit ....................................... 596
JuDICIARY LAW
Judiciary Law § 479: Prohibition against attorney solic-
itation of clients through third-party mailings held con-
stitutional ......................................... 604
DEVELOPMENTS IN NEW YORK LAW
Although failure to ensure that defendant is aware of
risks inherent in joint representation is error, with-
drawal of guilty plea is permitted only if defendant
demonstrates significant possibility of conflict of inter-
est ............................................... 611
Preconception torts not actionable in New York ...... 618
19821 SURVEY OF NEW YORK PRACTICE
INTRODUCTION*
This issue of The Survey covers a variety of decisions of the
Court of Appeals which are important to the development of New
York law. Of special significance to the practicing attorney are In
re Estate of Maruccia and In re Greene. In Maruccia, the Court
held that a separation agreement which included a general release
of all rights in the estate of one spouse was insufficient as a revoca-
tion of specific will bequests. The Greene Court validated prohibi-
tions on attorney solicitation through third party mailings. The
Court determined that there was a "substantial government inter-
est" in preventing conflicts of interest which could arise as the re-
sult of such solicitation.
Albala v. City of New York, commented upon in The Survey,
discusses the liability for injury to a child arising from injuries in-
flicted upon the mother prior to conception. Noting the concern
over the potentially extensive liability which might be incurred if
such a cause of action were permitted, the Albala Court held pre-
conception torts nonactionable. Also treated is People v. Monroe,
* The following abbreviations will be used uniformly throughout The Survey:
New York Civil Practice Law and Rules (McKinney) ........................... CPLR
New York Civil Practice Act ................................................... CPA
New York Criminal Procedure Law (McKinney) ................................. CPL
New York Code of Criminal Procedure ......................................... CCP
Real Property Actions and Proceedings Law (McKinney) ...................... RPAPL
Domestic Relations Law (McKinney) .......................................... DRL
Estates, Powers and Trusts Law (McKinney) .................................. EPTL
General Municipal Law (McKinney) ........................................... GML
General Obligations Law (McKinney) .......................................... GOL
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Weinstein, Kom & Miller, New York Civil Practice (1979) ..................... WK&M
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Extremely valuable in understanding the CPLR are the five reports of the Advisory
Committee on Practice and Procedure. They are contained in the following legislative docu-
ments and will be cited as follows:
1957 N.Y. Leg. Doc. No. 6(b) .......................... FrsT REP.
1958 N.Y. Leg. Doc. No. 13 .......................... SECOND Rm.
1959 N.Y. Leg. Doc. No. 17 ........................... TMU REP.
1960 N.Y. Leg. Doc. No. 120 ......................... FouRTH REP.
1961 Final Report of the Advisory Committee on
Practice and Procedure ................................ FNAL REP.
Also valuable are the two joint reports of the Senate Finance and Assembly Ways and
Means Committee:
1961 N.Y. Leg. Doc. No. 15 ............................ FRm REP.
1962 N.Y. Leg. Doc. No. 8 ............................. SixmTH REP.
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wherein the Court held that a defendant who is not apprised of the
risks of joint representation may withdraw a guilty plea only if he
can demonstrate a significant possibility of a conflict of interest.
Notably, the Court emphasized that although courts must conduct
an inquiry when there is joint representation, the failure to do so
will not result in reversal of a conviction subsequent to a plea bar-
gaining agreement unless a conflict of interest is shown.
It is hoped that the discussion of these and other significant
cases will help keep the practitioner aware of developments in New
York law.
CIVIL PRACTICE LAW AND RULES
Article 41-Trial by a Jury
CPLR 4111: Retrial necessary in cases involving multiple theories
of liability when general verdict is used and one or more theories
are unsupported by evidence
CPLR 4111 provides that a trial judge, in his discretion, "may
direct the jury to find either a general verdict or a special ver-
dict."' If ordered to render a special verdict, the jury must decide
1 CPLR 4111(a) (1963). This provision replaced sections 458 and 459 of the Civil Prac-
tice Act and is based upon the Federal Rules of Civil Procedure. See FED. R. Civ. P. 49. The
discretionary power of trial courts to select either a general verdict or a special verdict has
been established in New York law since 1934. Ch. 552, [1934] N.Y. LAws 1195; see, e.g.,
Johnson v. Artkraft Strauss Sign Corp., 45 App. Div. 2d 482, 483, 359 N.Y.S.2d 773, 774 (lst
Dep't 1974). See generally WK&M 4111.04.
In instructing a jury to render a general verdict, a trial judge may require that written
answers to written interrogatories on one or more issues of fact be returned. See CPLR
4111(c) (1963). Formerly, the written answers to such written interrogatories were termed
"special findings," see ch. 552, [1934] N.Y. LAws 1195, but the term was changed to its
present form to avoid confusion with "special verdicts." See generally Anderson v. Ander-
son, 103 Misc. 427, 170 N.Y.S. 612 (Sup. Ct. N.Y. County 1918). Such a qualified general
verdict "clarifies the jury's constituent findings" and "enables the jury to draw the conclu-
sions they believe the findings justify." SiEGEL § 399, at 523. The special verdict and the
general verdict accompanied by interrogatories have been recognized by the judiciary as
providing essentially the same factual advantages and, as a result, have been referred to
interchangeably. See, e.g., Forman v. Davidson, 74 App. Div. 2d 505, 506, 424 N.Y.S.2d 711,
712 (1st Dep't 1980); Killeen v. Reinhardt, 71 App. Div. 2d 851, 853, 419 N.Y.S.2d 175, 178
(2d Dep't 1979); Brandt v. Warren Automatic Controls Corp., 37 App. Div. 2d 563, 563, 322
N.Y.S.2d 291, 293 (2d Dep't 1971); Dore v. Long Island R.R., 23 App. Div. 2d 502, 502, 256
N.Y.S.2d 425, 427 (2d Dep't 1965); Hartnett v. Home Life Ins. Co., 18 App. Div. 2d 281, 284,
239 N.Y.S.2d 308, 312 (4th Dep't 1963). For purposes of this analysis, therefore, the general
verdict accompanied by interrogatories will be treated as a special verdict.
As with most judicial matters of discretion, the trial court's choice of the type of verdict
